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When a property owner and a developer (or investor) enter into a long-
term ground lease, the tenant and its lenders will insist that the property
owner cannot easily terminate the ground lease for default. The tenant
will have extensive rights to “cure” its defaults. If the tenant doesn’t cure,
then the tenant’s lender has additional cure rights. One way or another,
the tenant and its lender should be able to preserve the lease. As a result,
property owners can almost never terminate ground leases, as much as

they might like to do so.

One recent New York case marked a dramatic variation from this
principle. It started when the tenant stopped paying rent. The property
owner gave the tenant and its lender various notices of that default, but

still no one paid the rent.

As the next step, the property owner decided not to proceed under the
lease termination procedure built into the lease, which would have
required notice to the lender. Instead, the property owner started an

action for nonpayment of rent under a New York statute that allows such
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proceedings. The property owner didn’t notify the tenant’s lender of this
proceeding, because neither the lease nor the law required such a notice.
When the tenant still didn’t pay the rent, the property owner eventually

terminated the lease as the final event in the nonpayment proceeding.

The lease said that upon any termination of the lease, the property owner
had to offer the tenant’s lender a new lease to replace the terminated
lease. Apparently the lender didn’t take the property owner up on that
offer, so the lease terminated through the nonpayment proceeding and

the lender couldn’t claim a replacement lease.

As a Hail Mary measure to rescue its collateral, the lender tried to rely on
a bizarre New York law that allows a tenant and its lender to bring a
terminated lease back to life by paying everything that was due under the
lease. The tenant has a year to accomplish the “redemption” of its lease.
If the tenant doesn’t redeem its lease within that time, then the tenant’s
lender has the right to do it — but in most cases only on the day after the
tenant’s redemption deadline expires, and only until 2:00 PM on that

day.

This New York law also says the tenant can waive its redemption rights.
Virtually every New York lease includes such a waiver, but the lender in
this particular litigation tried to argue that the tenant’s waiver didn’t
apply to the lender. The court disagreed. At one point the lender
announced it had changed its mind and didn’t want to exercise any
redemption right, but that didn’t stop the court from ruling against the

lender on the issue. That was the end of the lender’s collateral.
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Any lender against a ground lease can learn some important lessons

from this case.

First, any lease should require the property owner to notify any lender of
any nonpayment or other proceeding that seeks to terminate the lease. It
isn’t enough to require the property owner to give the lender notice of
the property owner’s exercise of a contractual right to terminate the

lease.

Second, if the lease gives the lender rights to cure the tenant’s defaults,
the lender should exercise those rights and not let the property owner

start down any road toward lease enforcement.

Third, complex and carefully drafted provisions in a lease (or any other
document) sometimes don’t cover every case they ought to cover. Here,
the property owner was able to find a way around the contractual
termination process built into the lease and achieve a termination in a

way that didn’t involve the lender.

https://www.forbes.com/sites/joshuastein/2022/09/26/the-story-of-a-property-owner-that-successfully-terminated-a-ground-lease/?sh=42a2453a3fd2 3/4



9/26/22, 12:54 PM The Story Of A Property Owner Who Successfully Terminated A Ground Lease
If the lender had acted more aggressively and paid more attention,

perhaps it could have preserved its collateral.

The referenced case is Wells Fargo Bank, N.A. v. Joseph E. Marx Co.

Inc., New York State Supreme Court 159999/2019.
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