
Let’s Get Everyone in a Room and Hammer it Out

By Joshua Stein PLLC

Negotiations for any significant commercial real 
estate transaction often take longer than anyone 
expects. Issues don’t go away. Every time an issue 
gets resolved, something else comes along.

The lawyers take turns distributing redrafts, each 
marked to show incomprehensible and often trivial 

changes from the last redraft. The miracles of word processing allow 
endless changes. And the delay between redrafts seems inordinately 
long. When you multiply that by the number of drafts, the deal drags 
on forever.

This process frustrates people who want to sign deals and move 
forward, rather than run up legal bills.

Can’t we just get everyone in a room, negotiate all the issues and not 
let anyone leave until we reach a final agreement and sign it? After 
all, that is how people used to sign contracts and leases in the dark 
old days of the middle and late 20th century. The landlord or seller 
would send out a lease or a contract. A few days later, the parties and 
their lawyers would meet, yell at each other for a while, mark up the 
document to make whatever limited changes they agreed to, sign and 
exchange documents and then everyone would go home. At least 
that’s how we remember it happening sometimes.

In today’s era of word processing and ever more complex documents, 
can’t we do something similar? Instead of endless emailing of redrafts 
punctuated by occasional conference calls, can’t we get everyone in a 
room and hammer out all the issues and sign?

Yes, of course we can. Sometimes it makes a lot of sense. Other times 
it doesn’t, particularly if done prematurely.

If the parties want to sit in a room and hammer out all the issues, they 
must limit the number of issues they plan on hammering out. They 
and their lawyers need to try to cut the list down to size before the 
summit meeting. People at the meeting should only deal with genuine 
intractable business issues – not the intricate legal issues that take so 
long to explain that the resulting legal fees outweigh the practical value 
of the issues. Resolving lesser issues beforehand will help pave the way 
for a productive “hammering-out” meeting.

It will often make sense to agree on an agenda, but not always. One 
party or the other might not want to show all their cards in advance.

Once the parties agree to “get everyone in a room and hammer out 
all the issues,” that process works best if the parties and their counsel 
– all of them – actually do get in a room. If almost everyone gets in the 
room but one or two people participate by speakerphone, the entire 
tone of the meeting changes, communications aren’t as effective, and 
it often won’t work as well.

If the parties truly want to sign a document at the end of the meeting, 
then if possible someone should actually edit the document as the 
parties negotiate. No one wants to wait while a lawyer in the back 
room updates the document after the meeting – a process that often 
leads to more iterations of dreaded redrafts.

When we have a meeting to “hammer out all the issues” in my own 
conference room, I often edit the document on a laptop as we 
negotiate it and agree on changes. A large video monitor on the wall, 
connected to my laptop, displays every change as I make it. Everyone 
in the room can watch what I do, comment and agree on exact words 
as we go. Once we agree, we are done with that provision.

This works really well, but only if the issues are finite, limited and don’t 
require lots of changes throughout. For better or worse, this format 
also limits my ability to think through alternative phrasings and figure 
out which one will work best for my client.

For any “hammering out” meeting to work well, the parties and their 
lawyers also must think about a few minor practical details. If the 
document will have exhibits attached, you can’t leave them for the 
last minute. The same goes for blanks, names and other minutiae. All 
those things should be in place before the meeting, subject only to 
resolving the open issues. Otherwise, even if the parties “hammer out 
all the issues,” they still don’t have anything they can sign.

Everyone involved also needs to have all their deal approvals in place, 
or else the people who need to approve need must in the conference 
room. All “internal” loose ends must be tied up before the meeting 
starts.

If done right, meetings of this type can work really well to cut off 
redrafts and tail chasing. Done wrong, they just waste more time and 
pave the way for more redrafts and tail chasing.
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settled back down to $600-700 psf. That’s an enormous change in 
a short time period. Given that most recent land sales have been 
for condo development, this change is a largely a reflection of the 
shift in the for-sale residential market.” 
 
Heller adds, “Given the view shared by many that interest rates will 
stay low for a long time, and the emergence of negative interest 
rates in several global economies, some have changed their view 
of long-term cap rates, causing them to underwrite exit caps at 
levels as low as 4.5%.”
 
“Manhattan tenants are finally demonstrating resistance to non-
stop increases in rents, with a handful of landlords responding,” 
comments Alice P. DiMarzio, senior managing director, NGKF 
Capital Markets, New York. “In 2015 select B quality office 
buildings that had been commanding $40 base rents were up 
to $65-$70 in asking rents. Some of those properties were sold 
to speculative buyers who were reluctant to pay 2.5% caps for 
trophy properties. And now, a few of those buildings are quietly 
on the market for resale.”
 
“But more significant are the vacancies in retail, high in 
neighborhoods, and emerging even in prime commercial areas,” 
DiMarzio adds. “Retail chains are closing multiple locations to rely 
on e-business versus brick-and-mortar stores. But while the big 
story is retail, my general sense of the market is that those landlords 
whose basis and debt positions allow them more flexibility on 
rent, will ratchet downwards in base rent for the right tenant and 
transaction.”  
 
Finally, an asset manager at a prominent investment firm located in 
New York believes that rent is becoming a less dominant factor in 
location decisions, and particularly for one increasingly important 
retail segment. “In my experience, many businesses are making 
location decisions based on their logistics models, and once that 
decision is made, rent is generally not a major driver,” says the 
asset manager, who asked not to be named. “This is especially true 
for e-commerce players.”
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A slow U.S. economy seems to be taking a toll on 
occupier sentiment in many parts of the United 
States though demand still rose in the office and 
industrial segments, according to the Q2 RICS 
US Commercial Property Monitor.
 
The report noted that the New York market is 

at peak or even already in a downturn according to a majority of 
respondents, though the industrial sector is a notable exception 
there as well. This sentiment on the industrial segment of the 
market has been confirmed on a recent broadcast which I hosted 
on this area. The industrial segment is exceptionally strong around 
the nation and in New York and New Jersey. In addition, due to 
the conversion of numerous industrial buildings in the boroughs 
of Brooklyn, Queens and recently in the Bronx, industrial space 
is scarce.
 
Despite these occupier trends, investor demand continues rising 
across all segments of the market, with interest from foreign buyers 
also increasing. The report is based on a survey of RICS qualified 
professionals conducted quarterly. 
 
Nationally, the more subdued economic picture has led to a 
slight reduction in expectations for rental growth over the coming 
three and 12-month periods. Over the next year, respondents 
expect rental values to rise 1.2%, with multi-family expected to 
outperform with 2.6% growth predicted.
 
Back to the investor side, over the next quarter respondents 
expect capital values to keep rising in office and industrial, with 
retail prices predicted to remain stable. Over the next year, 
respondents foresee cap values rising 1%, compared to expected 
growth of 2.9% one quarter ago.  
 
Fully 90% of Big Apple respondents see the commercial market 
there as expensive or very expensive and 30% view it as at peak, 
while one-third see it in early downturn and 5% already in mid-
downturn. However, more than 40% are still optimistic about 
where industrial cap values and rents are headed over the next 12 
months, followed by multi-family and office, and with only retail 
expectations actually negative.
 
“The New York City market peaked 12 months ago,” says Woody 
Heller, FRICS, executive managing director and group head, 
Capital Transactions Group, Savills Studley. “In Q3 2015 we 
started to feel the change but didn’t discuss it; in Q4 2015 we 
started acknowledging it; and in Q1 2016 the market started to 
act on it. Perhaps the most dramatically impacted asset class is 
land, which came out of the last downturn at approximately $300 
per square foot (psf), peaked at an average of $1,000 psf, and has 

Survey: Sluggish Economy Dampens U.S. Occupier  
Sentiment, But Investor Demand Still Rising Across All Segments 

By Michael Stoler, Managing Director, Madison Realty Capital 
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